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30 March 2009

Arts Council England: Copyright in a digital world – what role for a digital rights agency?

Introduction
Arts Council England welcomes the opportunity to respond to the Government’s proposals for establishing a new digital rights agency. We have already submitted our response to the Digital Britain interim report. This submission sets out views and more detailed consideration of the proposed rights agency.

As the national development agency for the arts, Arts Council England is well positioned to contribute to the Government’s thinking in this area. The publicly funded arts and culture sectors are key drivers of value in the wider creative economy. There is a strong interdependency between the arts and the creative industries, particularly in the fast-growing digital and media sectors.

We support the Government in its commitment to addressing the complex issues associated with intellectual property and copyright in a digital age and agree that establishing an appropriate regime could make an important contribution to ensuring the continuing success, development and growth of the arts in a digital Britain.

However, we do not believe that the case for establishing a new digital rights agency has been clearly established, either in the Interim Report or in the recent briefing document (12/03/09). In particular, it is unclear from the evidence presented that the development of a new agency would be the most appropriate means of addressing the issues and challenges identified by the Digital Britain Review and would welcome a more detailed consideration of other measures that could be taken to address these challenges, such as strengthening existing initiatives and/or expanding the remit of an existing institution such as the Intellectual Property Office. 

As such, it is our view that more detailed work is required to assess the effectiveness of existing initiatives and institutions, to determine whether the new agency is required, and, if so, to ensure that the new organisation is effective and complementary to existing frameworks and institutions.

Furthermore, there is an urgent requirement to undertake a more detailed analysis of the public, social and cultural issues around IP and copyright in a participatory digital media culture, to ensure that the current debate does not become too one-dimensional and to complement the proposals around P2P piracy, education, protection and enforcement. 

We look forward to contributing further during discussions with the Department for Culture, Media and Sport (DCMS), the Department for Business, Enterprise and Regulatory Reform (BERR) and other industry and cultural stakeholders during the coming months to strengthen and refine the current proposals.

The remainder of our response covers: 

1. The role of the Arts Council England

2. Key issues related to digital media and the arts

3. Views on the strawman proposition 
4. Responses to the Government’s key questions
1. The role of Arts Council England
Arts Council England works to get great art to everyone by championing, developing and investing in artistic experiences that enrich people’s lives. As the national development agency for the arts in England, we support a range of artistic activities from theatre to music, literature to dance, photography to digital art, carnival to crafts. In the period 2008–2011, we will invest in excess of £1.6 billion of public money from the government and the National Lottery to support the arts and to ensure that as many people as possible across the country have access to artistic experiences. 

Digital technologies are becoming increasingly central to the activities of the Arts Council England and to arts organisations, artists and artistic practice in the UK. Arts Council England has a responsibility both to representing artists and arts organisations and to the public and the ‘public sphere’ in its broadest sense. We are concerned therefore that work funded in the public interest is owned and distributed in a way that makes it as widely available to potential audience as possible. Digital technologies are greatly expanding this potential. 

We also want to encourage the arts to forge new relationships with the wider creative media industries, recognising the significant potential of digital media to generate new opportunities for artists and arts organisations to develop their business models and to generate new income and audiences for their work. 

Given these priorities, the Arts Council is particularly concerned with ensuring the balance between rewarding artists for their creation and ensuring that their work reaches the widest possible audience.

We believe that legal systems which support contemporary creativity also need to be flexible enough to allow for new uses and wide dissemination, enabling artists to develop creatively and commercially where appropriate, whilst supporting public access and use to ensure we build a truly creative and digital Britain.

Arts Council England has been active, particularly over the past eight years, in supporting greater knowledge and activity relating to the arts, IP and digital media. A key starting project for this work was the 2001 CODE (Collaboration and Ownership in the Digital Economy) conference which explored the relationships between innovation, collaboration, networking and new models of intellectual property, including open source approaches within software.

In 2004, the Arts Council supported the Intellectual Property and the Public Domain summit at the Royal Society of Arts. This brought together artists and industry representatives to examine the role of IP in terms of new business models, innovation and public access to cultural materials.

More recently, the arts and law Interpret programme (2005–07) examined artists’ attitudes towards the interrelationships between copyright, creativity and alternative licensing practices such as Creative Commons, as well as investigating professional support structures for individual artists, identifying a need for appropriate training and low-cost legal solutions for artists and arts organisations around their legal rights. 

Our new digital opportunity programme (2008–11), one of four current corporate priorities adopted by the Arts Council, is seeking to develop our thinking in this area, helping artists and arts organisations to explore their role within the new public service content economy. This includes consideration of IP and archives, rolling out the findings from our major digital AmbITion cultural change programme together with new research and development initiatives to build the sector’s digital and media capacity.

2. Digital media and the arts
Digital media is helping UK arts organisations to complement and enhance their activities in the live realm, extending their impact and reach, and increasing the value of public investment in arts content across both the live and media landscape. 

Digital technologies are also stimulating a new wave of artistic creativity across the UK, allowing artists and the public to experiment with new media and modes of practice, creating exciting new opportunities for collaboration and appropriation, as well as enabling new forms of distribution, engagement, interaction and participation.

The online market has also created opportunities for a wide range of start ups, entrepreneurs, innovators and artists to develop a new universe of mostly small-scale, often innovative, engaging and inspiring artistic works, and allowing new works to be created and shaped by the creations and comments of others. 

Artists and arts organisations are increasingly investing in online media and are beginning to deal with the same challenges facing more established commercial businesses in the music, film and television industries. The Arts Council recently commissioned a major study into the online presences of its regularly funded organisations
, which concluded that a small number of leading arts organisations are becoming genuine multiplatform institutions, with online offers that stand up as educational or interactive arts media experiences in their own right. The audit suggests that there is significant potential for growth in the provision of educational, performance and interactive media to complement and enhance the core, building-based live work of many arts organisations. This has significant implications for the development of new business models, markets, public access and artists’ rights.

Artists and arts organisations face new challenges, dealing with a more complex market environment for rights. Traditional rights agreements and forms of artistic exploitation are being impacted by online media, making some kinds of traditional deal structures far more complex as content migrates across new media platforms. 

In addition, for individual artists working in digital media, there are other issues relating to IP and their creative development and practice to navigate. For example, it is clear that some of the new artistic practices emerging in digital media operate at the edges and boundaries of established copyright frameworks, experimenting with conventional notions of authorship, ownership and control. Artists are testing the internet’s status as an open network, creating multi-layered works that distort, ‘mash up’ and manipulate existing copyrighted materials. In many cases, there is no commercial gain involved in these artistic activities and no strong evidence of harm being caused to the commercial interests of rights owners. In addition, artists who want to work in digital media are faced with complex legal and moral issues of ownership and usage.

The challenge with new systems of digital rights management will be to ensure that they are flexible and responsive enough to enhance rather than inhibit the creativity of artists and the public. New solutions need to be found, but it is clear that a ‘one size fits all’ response will not work. As fluid models of distribution emerge in response to technological innovation, so sophisticated rights management solutions need to be found to support today’s creative artists, working across media platforms. 

Where understanding is limited, frameworks are overly complex and ownership of rights is unclear, artists are often being forced to take undue risks or to be overly protective and risk averse, limiting creative ambition and inhibiting artistic innovation in digital media and other areas. 

3. Views on the strawman proposition 
The agency concept
Although there is no doubt that there are significant issues around the treatment of copyright and IP in a digital Britain, we do not believe that the case for a new rights agency has been clearly established at this stage. However, the debate around the new agency – like the debate around Ofcom’s proposals for a Public Service Publisher – could be an important starting point for a constructive debate around IP in a digital Britain.
However, if this is to be the case, the debate will need to be broadened out. Although the Digital Britain interim report and the briefing on the new agency recognise that copyright is an enabler and a barrier in the digital world, the remit of the new rights agency focused firmly on education and enforcement, similar in some respects to the Federation Against Copyright Theft (FACT).

We recognise that a wide range of UK institutions, from the IPO to the Copyright Tribunal, are active in these debates and play a role in formulating and enforcing policies and rights frameworks, but there is relatively little evidence about the effectiveness of these organisations and about the extent to which the existing frameworks are adequate. As such, it might make more sense to strengthen existing initiatives and/or to expand the remit of an existing institution such as the Intellectual Property Office, rather than create a new institution at this stage.

Flexibility and balance
We also believe there is a strong case for exploring more inclusive frameworks around copyright and IP – for example, there may be a strong case for revising the existing EC rules on copyright limitations and exceptions to enable more ‘fair use’, as ‘traditional mechanisms to identify rights holders and acquire legal consent to share often need radical updating to meet the near-instant demands of this new world’ (Digital Britain interim report, January 2009). Many artists are already adopting Creative Commons licences, but the role and efficacy of these models in the UK have not yet been subject to detailed analysis. As recently noted in Ofcom’s work on the PSP, ‘there is a balance to be found between the rights and expectations of creators and the potential public benefit which might arise from the PSP adopting what has been termed an ‘open rights model‘. Such an approach would be aware of the fact that much of the value of content created for the participatory media environment is derived from sharing and modification’. (Anthony Lilley, PSP rationale, November 2006)

The strawman acknowledges that digital copying has creative benefits as well as potentially causing harm and income loss, and rightly calls for the more established creative industries, including film, television and music, to assess the impact of digital copying. However, the strawman emphasises the role of the new agency in supporting activities against illegal copying, without an objective assessment of its role in helping to deliver against other objectives and ambitions in support of a digital Britain. This is especially important given the interdependencies between the publicly funded and commercial worlds and the important role of the arts in the wider creative economy. 

In designing the new agency, it would be important to ensure that right balance is struck between inhibiting and penalising illegal activity that damages the commercial interests of rights owners, while supporting artistic practice, free expression, creative ambition and innovation and recognising more flexible and balanced approaches in between. 

Representing the ‘arts’
We believe it would be difficult for the new organisation to be truly representative, even with an inclusive constitution and a clear set of political processes embedded in its design. 

The market environment for the current debate on IP within the arts is extremely heterogeneous. Large and small rights holders, national and international commercial enterprises, start-ups and innovators, entrepreneurs, creative companies and producers, artists, trade organisations, public arts bodies and third sector organisations have important stakes in the current debate, as do consumers and audiences. 

There are many different categories of rights, competing funding approaches and business models, and many different creative and artistic practices underway across the market. Although there are discrete areas of authority and activity across the market, there are also important zones of contention between different stakeholders where interests collide. Importantly, there are also signs that the policy positions of these different groups of stakeholders are diverging, with larger commercial organisations and trade bodies often favouring more restrictive, accumulative approaches to digital rights, while a substantial population of creative businesses and practitioners are embracing more flexible approaches that support new artistic practices and enable experimentation, collaboration and appropriation. 

This is an important problem. For example, in some cases, well-resourced rights owners have negotiated aggressively with artists and offered unattractive terms to less well-resourced rights owners, many of whom have little access to legal support. There is also enormous uncertainty and confusion across the market, with many artists and arts organisations unsure about the legal status of their works and activities. Levels of transparency are very low, and legal advice and support can often be prohibitively expensive, time-consuming and inconclusive. 

There are also risks that an approach that focuses solely on digital rights in isolation from other forms of rights would be ineffective and could contribute to further fragmentation, creating new silos in an increasingly integrated media market. Many performing arts companies, seeking to exploit their work commercially, require a flexible rights structure that allows them to look at a number of market opportunities either in isolation or together, for example: content within a concert setting, alternative content in cinemas, broadcast deals, mobile downloads to internet, radio and beyond. A sector-wide agency negotiating deal terms for exclusively digital content could lead to a segregated digital rights agreement that could result in multiple payments or royalties that could make deal structures unworkable. 

Given this situation, we urge caution. More work is required to demonstrate the case for establishing the new agency and to show how it would add value over and above existing schemes and initiatives.

4. Responses to the Government’s key questions
4.1
Consumer education and information
We would agree that there is far greater potential for increased collaboration and discussion within the arts and cultural sectors relating to copyright within broader media literacy and arts contexts. There may also be scope for greater coordination to ensure that the efforts of Arts Council England and other institutions are aligned. However, this will depend to some extent upon the nature and purpose of the new awareness campaigns, which may or may not be consistent and compatible with other initiatives. 

The Arts Council England has a strong commitment to education, which is core to the Council’s remit. We have a strong focus on children and young people between 2008–11, aiming to help children and young people to experience the arts by producing work themselves, participating in arts activities and working with and seeing the work of creative practitioners. Issues of copyright and creative use/re-use can be delivered within these settings. 

We welcome initiatives such as UK Music’s initiative Sound Rights, which was launched in December 2008 to provide free online resources to teachers and schools in support of the music industry, including consideration of artistic and intellectual IP. Creative Partnerships, now Creativity, Culture and Skills, set up by the Arts Council, is exploring many new areas of arts education and its interface with the creative industries.

It will be important to work with rather than against existing initiatives and to avoid the risk of confusion. Moreover, it is important not to underestimate the challenges associated with shifting consumer attitudes, especially where campaigns do not correspond with the actual experiences of consumers. In this respect, it would be helpful if any awareness campaigns driven by the new agency communicated a balanced message, emphasising artistic freedom as much as commercial control.

4.2
Encouragement of commercial offerings
There is a strong case to be made that the new media market is characterised by low levels of transparency, with many artists and arts organisations unsure about the legal status of their works and activities. Similarly, many smaller artists and arts organisations find it difficult to generate commercial returns from their rights online and struggle to gain access to new digital distribution platforms. In addition, legal advice and support can often be prohibitively expensive, time-consuming and inconclusive. Our research through the arts and law Interpret programme shows that many smaller arts organisations have limited funding and do not have access to the specialist legal and business affairs resources required to license their rights or to deal with legal problems in relation to their work. 

Potentially, the new agency could make an important contribution by supporting the development of clear, transparent market frameworks for digital rights that would help to create a more level playing field and allow artists to offer their works on a commercial basis, where this is desirable. There is some evidence, from the broadcasting market, that appropriate frameworks can help to open up markets and to create new commercial opportunities. 

As importantly, the new agency could help to improve the availability of information about the rights of artists in the digital domain, as well as providing support for new collective licensing arrangements that could help to create a framework of certainty for artists and artistic practices in the digital domain. 

4.3
Voluntary rights registration and rights fund
In principle, the Arts Council England agrees that a voluntary registry of rights could help to increase transparency and certainty about the ownership of rights. However, it is clear that more work is required to understand how a registry could work in practice or to determine the optimal organisational structure and constitution of the new entity.

We would also fully support the position of the UK Film Council to the Digital Britain interim report, related to action needed to address the issue of Orphan Works of significant social and cultural value in which they describe a ‘copyright purgatory […] comprised of failed distribution and sales companies […] rights reversions, or unresolved creative rights that have resulted in a lack of audience access to these films’ together with challenging issues relating to rights ‘in relation to works where rights holders can be identified yet the original licensing terms did not anticipate the advent of digital media’. 

We also agree with the Film Council that there may be an enabling role, potentially through an agency, to help to resolve on a collective basis some of these rights issues, ‘a rights agency should help ensure all consumption of films takes place within a legal environment in which both access and value are maximised, to the ultimate benefit of both audiences and rights-holders’.

4
Representation
As set out above, new digital technologies have helped to stimulate an extensive and ongoing series of legal debates and discussions around copyright and IPR in digital markets. The markets in question are extremely heterogeneous, with evidence of diverging policy positions and significant imbalances in the legal and other resources available to different industry participants. 

Given this situation, Arts Council England is concerned that an industry-owned and industry-led rights agency would find it difficult to balance these interests, and would come to be dominated by commercial interests. Many smaller organisations, especially in the regions, would lack the resources to participate fully in the new agency and would quickly find themselves disadvantaged. This would make it difficult for the new rights agency to achieve the authority it would require to be effective, if it cannot claim to be representative and is dominated by and primarily representing the interests of large, well-funded commercial organisations. As such, we do not believe that membership should be open solely to any organisation able to pay membership fees. 

Similarly, we do not believe that it would be appropriate for membership of the agency to be allocated on a sectoral basis, as it cannot be assumed that the interests of industry participants within each sector are homogeneous. For example, the Arts Council England regularly funds around 880 arts organisations, covering a diverse range of artistic activities and practices, and often with widely differing views on rights – it is unclear that these interests could be adequately represented within the agency, or that it will be easy to develop decision-making procedures that take account of this diversity of interests, in the absence of a strong policy framework and without a robust evidence base.

4.5
What might an agency look like? Costs?
It is difficult to determine the appropriate resourcing of the new body, without a more detailed description of its role and activities. However, we believe that the new agency would need a considerable number of staff in order to deal in a timely and effective manner with the very wide range of industry participants likely to be concerned about the agency and its activities. It is also unclear how public and third sector organisations and consumer groups should pay to participate in the organisation. It is also important to consider the regulatory overheads that would be incurred by industry participants in dealing with the new agency. 
4.6
How could it be funded?
Arts Council England strongly believes that it would be inappropriate for the new agency to be funded by industry contributions. This would make the new agency vulnerable to regulatory capture by commercial interests and would strongly disadvantage non-commercial organisations, including artists and arts organisations.

Conclusion
We believe that the issues around rights sit at the heart of contemporary arts practice. Where understanding can be limited, frameworks overly complex and ownership of rights unclear, artists are often being forced to take undue risks or to be overly protective and risk averse, limiting creative ambition and inhibiting artistic innovation in digital media and other areas. 

We believe that the Government has an important role to play in ensuring that competition and innovation are supported, balanced with the need to support UK artists’ creativity and public access and engagement with new works.
Arts Council England would welcome the opportunity to discuss these issues in more detail with the Government and to work with the IPO and the Digital Britain Review team to discuss issues raised in the strawman proposal in order to develop a clearer view of the strength and practicality of the case for establishing a new agency or other routes to achieve the ambitions of both creative and digital Britain. 

It is vital in our view that any blueprint for a new agency is developed from a robust evidence base and in close consultation with a wide range of interests from across the spectrum of the cultural and creative industries.

Arts Council England, March 2009
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